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Case No.
IN THE HIGH COURT OF NAMIBIA (MAIN DIVISION)	
In the matter between:	
THIMBUNGA ANDREAS					FIRST APPLICANT
SOSA LUKAS KAMATI					SECOND APPLICANT
FILLIP LOUIS							THIRD APPLICANT
MOSES NDUMBA						FOURTH APPLICANT
SHIPUTA ANDREAS					FIFTH APPLICANT
and
THE PRESIDENT OF THE REPUBLIC OF NAMIBIA	FIRST RESPONDENT
THE MUNICIPAL COUNCIL OF TSUMEB		SECOND RESPONDENT
THE MINISTER OF JUSTICE				THIRD RESPONDENT
THE MINISTER OF URBAN & 
RURAL DEVELOPMENT					FOURTH RESPONDENT
THE MINISTER FOR SAFETY & SECURITY		FIFTH RESPONDENT
THE MINISTER OF TRADE & INDUSTRY		SIXTH RESPONDENT
THE REGISTRAR OF DEEDS				SEVENTH RESPONDENT
THE  INSPECTOR-GENERAL OF 
THE NAMIBIAN POLICE					EIGHTH RESPONDENT	
THE TCL WORKERS COMMITTEE		NINTH RESPONDENT
THE GOVERNMENT INSTITUTIONS 
PENSION FUND					TENTH RESPONDENT
THE OMBUDSMAN				ELEVENTH RESPONDENT
ENDOBO PROPERTIES CC				TWELFTH RESPONDENT
HERMANUS CHRISTO GROENEWALD		THIRTEENTH RESPONDENT
THE WORKERS ADVICE CENTRE			FOURTHEENTH RESPONDENT
ANTI-CORRUPTION COMMISSION		FIFTEENTH RESPONDENT
THE DEPUTY SHERIFF FOR TSUMEB		SIXTEENTH RESPONDENT
_____________________________________________________
FOUNDING AFFIDAVIT
____________________________________________________________

I, the undersigned
THIMBUNGA ANDREAS
hereby states as follows: I am:
1. The first applicant and personally acquainted with the facts stated hereinafter unless the contrary clearly appears from the context thereof and which are true and correct. I incorporate the facts contained in the reports and communications used as annexures to this affidavit as true and correct.
2. I am a major male, a Namibian citizen, ID 70020501161, resident in the Old TCL Hostel, Tsumeb, and since 2004 I have been paying rent to the thirteenth respondent.

A SUMMARY OF THE AFFIDAVIT

3. Christo Groenewald, the thirteenth respondent, the sole member of the Endobo Properties cc, claims ownership of PORTION 64 (A Portion of Portion B) of the Farm Town of Tsumeb No. 103, on which the said hostel is situated.
4. Groenewald is charging rent since 2002 to some 265 families living in the said hostel yielding a total of about N$300,000 in rent.
5. The building is dilapidated, without a building compliance certificate and not fit for human habitation, and without approved municipal plans. See annexure ‘TA1’, a general report on the Old TCL hostel.
6. The High Court that court sanctioned an agreement (scheme of arrangement) between the TCL in liquidation (since 1998) and a new company Ongopolo Mining & Processing Limited for a takeover on 10 March 2000 by the latter of all immovable and movable assets of the former for N$57 million of which the Government Institutions Pensions Fund (GIPF) had advanced N$40 million with N$17 million paid from the TCL mineworkers pension fund.
7. The Ongopolo Mining & Processing Limited 199/567 did not comply with the order of court to file attach the sanctioned scheme of arrangement to the registered documents of the company and the TCL, but an illegal company was contrived with the name Ongopolo Mining Limited 325 without a board and without a resolution from the Ongopolo Mining & Processing Limited 199/567.
8. The seizure of TCL Hostel was part of the illegal act.
9. The illegal company Ongopolo Mining Limited at will transferred properties to directors and collaborators of the named companies. The repayment to GIPF and the TCL mineworkers pension fund was thus disabled.
10. The TCL mineworkers were shareholders and creditors of the Ongopolo Mining & Processing Limited, who was by order of court 100% shareholder of the TCL. This meant that the encumbered ownership of the said assets by the imposter company Ongopolo Mining Limited rendered recovery and actualisation of the debt impossible.
11. The foregoing travesty reached unmitigated proportions with the abuse of the courts by Groenewald to evict the occupants of TCL Hostel and to recover the illegal rent.
11.1 The TCL Hostel was a farm building of the TCL erected for the housing of contract mine workers.
11.2 The thirteenth respondent claims to have acquired ownership of same through its predecessor, Endobo Properties (Propriety) Limited, which purportedly bought the plot, PORTION 64 (A Portion of Portion B) of the Farm Town of Tsumeb No. 103 on 9 August 2002 and transferred from Ongopolo Mining Limited 325 on 19 May 2006 by Ellis & Partners Attorneys and Conveyancers.
11.3 The thirteenth respondent 
11.4 The said predecessor was converted into Endobo Properties cc on 30 October 2007.
11.5 In 2008 the property was proclaimed extension 6 part of Nomtsoub Township with a general plan of subdivision. See copy of plan and marked ‘TA2’.
11.6 The hostel in question has no approved municipal plans, no compliance certificate and is not designated as habitable in terms of the relevant legislation and building regulations. In a word, it does not exist in law.
11.7 Despite the relevant legislation vesting sole jurisdiction for the provision and control of services in the municipality, the thirteenth respondent was allowed by second respondent to do the following: bore water holes, control electricity provision including cutting pre-paid electricity.

12. THE ILLEGAL SEIZURE OF PROPERTIES OF TCL:

12.1 TCL went into liquidation by order of court in 1998.
12.2 “Tsumeb was placed under provisional liquidation by an order of the High Court of Namibia on 29 April 1998 and a final winding up order was granted by that court on 12 March 1999 (the 'Namibian liquidation order').   The provisional liquidators were appointed on 29 April 1998 and the liquidators on 26 May 1999.”
12.3 In 1999 the company Ongopolo Mining & Processing Limited had been registered by former Goldfield (TCL) managers and unions including the Namibian Union of Mineworkers (MUN).
12.4 The said Ongopolo Mining & Processing Limited obtained funding of N$40 million from the Government Institutions Pension Fund to obtain all the movable and immovable assets of TCL for an amount of N$57 million..
12.5 “The Namibian High Court on 10 March 2000 sanctioned a scheme of arrangement offered by Ongopolo Mining & Processing Limited ('the scheme of arrangement') in terms of section 311 of the Companies Act, Namibia, and discharged the Namibian liquidation order on that date.”
12.6 The said confirmation of the scheme of arrangement provided that all assets movable and immovable of the defunct TCL shall be taken over by Ongopolo Mining & Processing 1999/567
12.7 “ The liquidators appointed in Namibia were discharged from office on 10 March 2000 and their statutory powers terminated on that date.”
12.8 The order was not duly registered with the Registrar of Companies in terms of the Namibian Companies Act in that the scheme of arrangement confirmed by the court was not attached to any memorandum at the Registry of Companies and the Deeds Registry as required under Section 311 of the Companies Act of 1973.  
12.9 As a consequence of paragraphs 12.1 and 12.2 supra the directors were removed and the TCL had no directors since 1998.
12.10 The Government Institutions Pension Fund guaranteed funding of N$40 million.
12.11 Despite paragraph 17.8supra a special resolution was purportedly taken on 13 March 2000 to change the name of TCL to Ongopolo Mining Limited. Same was lodged with the registrar of companies signed by ‘director’ Haikali. See “TA1” supra. 
12.12 The TCL Hostel was not sold and the thirteenth respondent did not pay for it to the legal owner, Ongopolo Mining & Processing Limited.

We the applicants bring this matter on the following grounds:

13. The first to the seventh respondents since 2016 have been kept fully abreast of the terrible conditions at the Old TCL Hostel at Tsumeb and the struggle of the community to resist eviction and inhuman conditions.
14. They have been informed that the TCL mine properties bought by GIPF and mineworkers pension fund have been taken over fraudulently by former South African Goldfields management members. They have been informed that the thirteenth respondent fraudulent claimed the Old TCL hostel and charged illegal rent.
15. The second respondent refused to enforce the Township’s Ordinance of 1956, the Local Authorities Act of 1992 as amended by later acts, Tsumeb building regulations, Health and Safety laws and regulations, the rental laws and collaborated with the thirteenth respondent to violate all relevant statutes. 
16. The Old TCL Hostel does not comply with the law and the rent charged by the thirteenth respondent amounts to extortion.
17. The thirteenth respondent does not own the Old TCL Hostel and is fraudulently extorting rent from the community.
18. Despite repeated objections to the eighth respondent, he fails to cease the harassment and assaults on the community.
19. The sixteenth respondent acts outside the law and abuses both the law and the police for disturbing the peace of the community and creating dangerous and belligerent situations.
20. In 2021 Commissioner Shivute of the NAMPOL negotiated and agreed with the thirteenth respondent to evict the hostel occupants by force. The community objected to the eighth respondent who did not reply. See copy of letter and marked annexure ‘TA1’.
21. On 22nd August 2022 Deputy Commissioner David N. Sheehamandje threatened the community with assault, to be beaten and he warned them that he would evict by the 5th with violence.
22. This is a part of his statements, “At 10H30 am on 22/08/2022 Dept. Commissioner David Sheehamandje after he arrested us called all the people who were there at the gate of Old TCL Hostel saying, “On the 5th September 2022, I David will be here, the you people, you must be ready to come kill me or you should be ready for any outcome, come Monday I am ready for you.” 
23. Moses Ndumba asked the policeman with what are we going to kill you? If you are a police officer you are the one who’s having weapons? Then he answered, “just be ready on Monday 5th September 2022, I’m coming to finish the job”.

Signed at Windhoek on this 31st day of August 2022




________________________________
THIMBUNGA ANDREAS

Signed and sworn to before me at Windhoek this ……. day of AUGUST 2022, the Deponent having acknowledged that HE knows and understands the contents of this Affidavit and that HE has no objection to taking the prescribed oath, and HE regards same as binding upon HIS conscience.
I certify furthermore that the Deponent in my presence uttered the following words: “I swear that the contents of this Affidavit are true and correct, so help me God”.

							_________________________
							COMMISSIONER OF OATH

FULL NAMES:	________________________

ADDRESS:		________________________

CAPACITY:		________________________


